
Appendix 5 – Item 1 

LEGAL BACKGROUND AND GUIDANCE FOR DETERMINING 
MODIFICATION ORDER APPLICATIONS 

Effect of the Definitive Map and Statement: 

1. Under section 56 of the Wildlife and Countryside Act 1981 (WCA81), the Definitive
Map is conclusive proof of the existence and status, at the relevant date of the Map,
of the rights of way that are shown, but without prejudice to the possibility that further
rights may exist. The Definitive Statement is conclusive proof of the details which it
contains as to width, position and any conditions or limitations on the rights of way
shown on the Definitive Map.

Provisions of s53 WCA81 for modifying the Definitive Map and Statement: 

2. Under s53 WCA81 the Isle of Wight Council (Council), as the surveying authority,
has a duty to keep the Definitive Map and Statement under continuous review by
making modification orders when necessary because of certain events specified in
s53(3).

3. The events specified in s53(3)(a) are legal events such as diversion orders under
the Highways Act 1980 (HA80), for which an automatic map modification order not
requiring advertisement is made. The events specified in s53(3)(b) and (c) are those
which require the Council to consider evidence relating to a possible public right of
way, or to anything currently recorded in the Definitive Map and Statement. An order
is made according to the procedure set out in Schedule 15 WCA81 and must be
advertised to allow a period of public challenge and the possibility of a public inquiry
or hearing to test the evidence.

4. Under s53(5) and according to the procedure set out in Schedule 14 WCA81,
anyone may apply to the Council for a modification order required under (b) or (c),
that is, may bring evidence to the attention of the Council. The Council is then under
a duty to investigate that evidence and determine whether to make the order.  If this
determination is not made within 12 months, the applicant may apply to the Secretary
of State, who, after consulting with the Council, may direct the Council to do so.

5. If the Council determines not to make the order, the applicant may appeal to the
Secretary of State, who may direct the Council to make the order.

6. If the Council decides to make a modification order, it must be advertised for not
less than 42 days and if there are any objections which are not withdrawn, it must be
referred to the Secretary of State for determination and a public inquiry will usually be
held.

Section 53(3)(b) WCA81 event - Dedication of Highways: 

7. The event specified in s53(3)(b) WCA81 is the expiration of any period of time
such that public enjoyment of the way gives rise to a presumption of dedication of a
public right of way.  The question which usually has to be determined by the Council
when considering a modification order is whether the evidence shows that a highway
exists because dedication has occurred at common law or is deemed by operation of
section 31 HA80.



8. A panel will have to decide on the basis of the evidence presented whether a
presumption of dedication has been raised or a right of way is at least reasonably
alleged to exist.   The standard of proof to be applied is the balance of probability.

9. Once public rights are dedicated over a way, that way becomes a highway and
exists in perpetuity unless stopped up or diverted by statutory order.  The highway
does not cease to exist because it is not used, hence the maxim ‘once a highway,
always a highway’.

10. Guidance on the law and evaluation of evidence relating to the dedication of
highways is at Appendix 5 - Item 3 : Section 5 Dedication / User Evidence in the
Consistency Guidelines issued to inspectors by the Planning Inspectorate (8th
revision – July 2013).  Evidence concerning dedication should be interpreted in the
light of the principles set out therein.  A copy of s31 HA80 is at Appendix 5 – Item 4.

Dedication: Section 31 Highways Act 1980 (HA80): 

11. A statutory presumption of dedication is raised if a period of public use has
occurred which meets the requirements set out in s31(1) HA80.

12. Dedication is deemed under s31 HA80 if the public have actually used the way
as of right and without interruption for a full period of twenty years counted
retrospectively from the date the right of the public was brought into question, unless
there is sufficient evidence that there was no intention during that period to dedicate
it.  Once a presumption of dedication is raised, the onus is on the owner to
demonstrate sufficient evidence of negation. Evidence of overt and
contemporaneous acts (during the statutory period) are required.

Dedication: Common Law: 

13. For dedication to be implied at common law, there must be intent to dedicate on
the part of the owner and acceptance (actual use) by the public.  In most cases user
evidence is relied on to prove both requirements.  The onus is on those claiming the
right to prove the owner’s intention to dedicate.  The inference of dedication at
common law should not be drawn unless there is no other way of explaining the
evidence. Proving dedication at common law therefore depends on such factors as
the level and length of user, the extent to which the owner was aware of it and what
other explanation there might be.

Section 53(3)(c) WCA81 events: 

14. The event specified in s53(3)(c) WCA81 is the Council’s discovery of evidence
concerning a public right of way. An order should be made if on balance of probability
the evidence, when considered with all other relevant available evidence, shows:

(i) That a right of way which is not shown in the Map and Statement subsists, or
is reasonably alleged to subsist over land in the area to which the Map
relates, being a right of way to which this part applies.

(ii) That a highway shown in the Map and Statement as a highway of a particular
description ought to be there shown as a highway of a different description.

(iii) That there is no public right of way over land shown in the Map and
Statement as a highway of any description, or any other particulars contained
in the Map and Statement require modification.



 

  

 
 
 
Event (i) (s53(3)(c)(i) WCA81): 
 

15. If a way is not shown on the Definitive Map but documentary evidence (for 
example an enclosure award, or a map and register produced under the Finance Act 
1910) shows that the way is, or is reasonably alleged to be, a public right of way, it is 
under this head that an application will be made for the path to be added to the 
Definitive Map. 
 

Event (ii) (s53(3)(c)(ii) WCA81): 
 

16. It is under this heading that an application would be made for a path to be 
“upgraded” (e.g. from footpath to bridleway or restricted byway) or “downgraded”.  In 
Burrows v Secretary of State for Environment, Food and Rural Affairs (2004) it was 
held that to change the status of a way there cannot simply be a re-examination of 
the same evidence that had previously been considered when the Definitive Map was 
drawn up: there had to be some new evidence, which when considered with the other 
evidence justifies a modification. 
 

Event (iii) (s53(3)(c)(iii) WCA81): 
 

17. In the case of the deletion of a right of way, because of the conclusive evidential 
effect of the Definitive Map and Statement (s56 WCA81), the evidence supporting a 
deletion must show that no right of way existed at the relevant date of the Definitive 
Map on which the right of way was first shown. The onus is on the applicant to 
demonstrate that an error has been made, rather than for the Council to prove that 
the Definitive Map is correct. If the Council itself has evidence of an error, it must 
similarly demonstrate the fact before making an order.        
 

18. In the case of “any other particularsDrequire modification”, “particulars” have 
been held to be referring to details such as the position, width and any limitations or 
conditions affecting the public right of way e.g. where the Statement is vague as to 
the route of the path and/or a dispute relating to its precise line. 
 

Section 53(3)(c) WCA81 events - general: 
 

19. Definitive Maps and Statements were originally prepared by a statutory regime 
provided by the National Parks and Access to the Countryside Act 1949.  Surveying 
authorities (county councils) were required to draft a map and Statement of all public 
rights of way in their area which in their opinion existed or were reasonably alleged to 
subsist. Parish and district councils were required to provide information on paths in 
their area and to hold a meeting to consider the information gathered before 
submitting it to the surveying authority. There were procedures for hearing and 
determining objections at both the draft and provisional stages before the final Map 
and Statement were published. At the draft, provisional and final stages, validity of 
the procedure could be challenged by application to the High Court within six weeks 
of the notice of publication of the draft, provisional or final map respectively. Other 
than this, the Map and Statement cannot be questioned in any legal proceedings 
whatsoever. Under WCA81 the Map and Statement is now reviewed by individual 
modification orders, to which a similar provision applies. 
 

20. The Map must have a Definitive Statement annexed to it containing the relevant 
date of the Map. This is the date on which the rights shown on the Map were 
ascertained as existing by the statutory procedure. Public rights of way are highways 
and can only be stopped up or diverted by statutory order, so in the absence of such 
an order, the rights shown on the Map continue to exist. 
 



 

  

 
 
 
21. Under s56 of WCA81 a Definitive Map is conclusive evidence of the existence of 
the rights shown on it at the relevant date of the Map.  In relation to any highway 
shown on the Map, the Statement is conclusive evidence of such particulars as to 
position, width, conditions and limitations as the surveying authority consider it 
expedient to record. Under this section, a Map and Statement may therefore be 
produced in any proceeding (apart from its own review) as conclusive of what it 
shows. 
 

22. According to the principle of regularity it is assumed the proper procedures of a 
statutory regime have been carried out. In the case of Definitive Maps and 
Statements this would mean that for any route shown on the Map it is assumed there 
was, at the time it was added to the Map, evidence it was a right of way and 
moreover this evidence survived the statutory opportunity to challenge it. Therefore 
when considering whether a right of way shown on a Definitive Map exists, case law 
has established that the initial presumption, known as the ‘Trevelyan presumption’, is 
that the Map is correct in what it shows (Phillips LJ in Trevelyan v. SoS for the 
Environment 2001). 
 

23. The advice of the Department of the Environment (DEFRA) is that everything 
shown on Definitive Maps and Statements will have gone through a process of 
challenge and confirmation and that such documents are presumed correct unless 
there is very cogent evidence that an error was made.   
 

24. Where evidence shows that a path has not been recorded on its true line, the 
correct procedure is to make a modification order which both deletes the incorrectly 
recorded line (under s 53(3)(c)(iii) WCA81 and adds the correct route (under 
s53(3)(c)(i) WCA81). 
 

25. The Planning Inspectorate’s Definitive Map Orders: Consistency Guidelines 
Section 4 (Appendix 5 – Item 5) are relevant to section 53(3)(c) events.  Sections 
4.30 – 4.35 “Deletion or downgrading of ways shown on the Definitive Map and 
Statement” of DEFRA’s Guidance to Local Authorities (Rights of Way Circular 1/09) 
is at Appendix 5 – Item 6. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

  

                                                                                  Appendix 5 – Item 2 
 
 
Quasi-Judicial Role of the Panel 
 
In considering the evidence, the Council is acting as a tribunal of fact and must meet 
the following requirements. 

 
The Panel must objectively consider all the available relevant evidence, taking advice 
as to application of legal principles where necessary, and come to a conclusion, on 
the balance of probability, on matters relating to the existence of public rights of way 
in order to determine whether a modification of the Definitive Map and Statement is 
required. 
 
The balance of probability test:  Once all of the evidence has been individually 
assessed, this test requires a comparative assessment of the evidence on opposing 
sides.  It is a complex balancing act, involving careful assessment of the relative 
values of the individual pieces of evidence and the evidence taken together.  

 
Such matters may include whether a presumption of dedication is raised, whether 
such a presumption is negated, whether a right of way subsists, details relating to 
position and width, or to limits or conditions on a dedication.  

 
The Panel must disregard all views which are not relevant to the fact which has to be 
found.  Such views may concern for example the effect or desirability of the right of 
way should it be found to exist. 

 
The Panel must apply the principles of natural justice. The decision itself will depend 
upon the facts and law, but in making that decision it is important that persons who 
will be affected by the order if made, notably landowners and occupiers, have 
sufficient opportunity to put evidence forward themselves and to comment on the 
evidence being considered by the Council. The Council should therefore consider 
only the evidence and comments presented in writing in the report, which all 
landowners will have seen and had the opportunity to comment on. 
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